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IN THE MATTER OF LAND AT ORCHARD CLOSE, BRITWELL SALOME, WATLINGTON 

 

 

 

OPINION 

 

 

 

1. I am asked to advise Mr and Mrs McConkey on whether it would be possible to erect 

mirrors on one side of a menage at the above premises under Class A of Part 2 of 

Schedule 2 of the GPDO.   I am asked to assume that the structure would not exceed 

2m in height.  The mirrors are needed to assist in training for dressage.  The menage 

is already surrounded by a post and rail fence. 

 

2. Class A of Part 2 of Schedule 2 of the GPDO grants deemed planning permission for 

the erection of ‘a gate, fence, wall or other means of enclosure’, subject to height and 

other restrictions.  Plainly not all long thin rectangular vertical structures count as 

fences or walls: it has been established that, to constitute a ‘wall’ within Class A of Part 

2 a structure must have some enclosing function - and I would say that the same must 

apply to a ‘fence’ within the Class.  Thus in Prengate Properties v Secretary of State 

(1973) 25 P&CR 311 it was stated that the deemed consent would not apply ‘to 

someone who places a free standing wall in the middle of his garden in circumstances 

in which the wall neither encloses nor plays any part in the enclosure of anything.’   

(Incidentally I think that the true nature of the requirement is not so much enclosure as 

separation: many structures which are undoubtedly walls and fences are linear, and 

while they often separate different areas, they hardly ‘enclose’ anything.)  

 

3. I think that there are two issues which need to be considered in the present case: first, 

whether the proposed mirrors would have any enclosing function at all and second, if 

they would, whether it matters that they would undoubtedly have an additional function, 

namely to provide a reflected image. 

 

 

Enclosing function 

 

4. It would be important to avoid a situation where the finished structure could be 

analysed as mirrors attached to a fence or wall.  In such a situation it would be easy to 
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argue that it was the fence or wall alone which did the separating/enclosing.  Thus I do 

not consider that mirrors could simply be fixed to the existing post and rail fence.  

Similarly I do not consider that it would be acceptable to remove the existing fence and 

erect, as part of a single operation, a new structure consisting of a fence with mirrors 

attached.  I would analyse this as the construction of a structure which was something 

more than simply a fence/means of enclosure – particularly if the structure was capable 

of providing enclosure without the mirrors.   

 

5. In each of the above situations it would be possible to distinguish between the 

wall/fence and the mirrors.  This would not be possible if the mirrors themselves 

provide the relevant enclosure, as is suggested by the sketch provided to me.  I 

consider that, if a structure like this were to replace the existing post and rail fence 

along one side of the menage, it would fulfill an enclosing function of the kind required 

by the GPDO.   

 

 

Dual function 

 

6. The structure suggested by the sketch would have two functions – enclosure and the 

creation of a reflected image.  Whether structures with a dual purpose can be fences, 

walls or other means of enclosure within Part 2 has been considered in two cases.  In 

Prengate (supra) a wall had been built around half of the boundary of a site: it was 

intended to fill the enclosed area with soil to create a terrace – ie the intention was that 

the wall should function as a retaining wall.  The court held that the wall was permitted 

development despite having the dual purpose of enclosure and retention.  In R 

(Dennis) v Sevenoaks District Council [2005] 2 P&CR 4 a farmer proposed to construct 

a silage clamp on a concrete base with ‘walls on the eastern and southern sides, 13 

and 35m long respectively … to be constructed of railway sleepers laid horizontally 

between vertical 2m high steel channels’.  The western side was to be left open and 

the northern side was to be formed by an existing structure.  At one stage there was 

an application for planning permission, but the local planning authority eventually 

decided that the sleepers constituted a wall and were permitted development.  This 

decision was quashed, for two reasons.  First, the authority should have considered 

the sleepers and the base together.  One aspect of this was that, if the sleepers and 

base together constituted a ‘building’, the sleepers could not be a wall, fence or other 

means of enclosure, given the defintion of ‘building’ in the GDPO.  Second, even if it 
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was legitimate to consider the sleepers in isolation, the authority had taken a wrong 

approach to their purpose. Sullivan J said, at paragraphs 50-54 –  

 

50.  … I accept that the starting point is Prengate, but the defendant’s bald 
submission that “where a wall has the dual purpose of enclosure and retention 
it remains a means of enclosure” is unduly simplistic.  All relevant 
circumstances must be considered and the decision in each case will be fact 
sensitive depending very much on the nature and location of the wall in 
question.  In Prengate … Lord Widgery was not saying that every wall which 
enclosed and retained would necessarily fall within (what is now) Class A in 
Part 2 of the Order: 

 
“It does not seem to me that a wall which encloses and a wall which 
retains are necessarily two different things, and one might have, as 
[counsel for the appellant] said, certain walls with a kind of hybrid 
function in enclosing and retaining.”  

 
 

51.  Lord Widgery then went on to deal with what he described as the “real 
substance” of the contention put forward on behalf of the Secretary of State.  
The real substance was this. The wall had to be looked at as at the date of the 
enforcement notice (see page 315).   At that date it was simply an enclosing 
wall and was “not playing any part as a retaining wall” (see page 313).  The 
landowner’s intention to import soil in the future did not take the wall out of 
(what is now) Class A in Part 2 of the Order.  The circumstances in the present 
case are quite different.  The two walls do not enclose Mr Vicary’s land.  In so 
far as they enclose anything they enclose the floor of the silage pit.  Accepting 
that means of enclosure within a larger landholding are permitted by Class A in 
Part 2 of the Order (eg to sub-divide the holding), the location of a wall within a 
landholding may well be one of the relevant factors in deciding whether it can 
sensibly be described as a means of enclosure.  In addition … its proposed 
function within the landholding may also be relevant. 

 
52..  … It is plain … that what Mr Vicary was seeking to construct was not a 
means of enclosure but, as described in the application for planning 
permission, an above ground “pit” in which to contain silage.  It could be said 
that the walls of such a “pit” would enclose the material that was deposited 
within them, but in that respect they would be no different from the walls of an 
open tank which was to be placed on (or sunk into) the ground.  Their function 
would be precisely the same.  Any wall forming part of a building might be said 
to enclose the space within the building, but it would still be “part of a building”, 
not a “means of enclosure” for the purposes of Article 1(1) of the Order.  In the 
present case it was open to the defendant to conclude that this was the only 
sense in which the two walls enclosed anything. 

 
53.  In deciding whether a wall can reasonably be described as a means of 
enclosure, rather than as part of a building (as defined by Article 1(1) of the 
Order), it must also be relevant to consider the nature of the proposed 
construction.  In the present case the walls would be built of sleepers laid 
horizontally between 2-metre high steel channel uprights.  …  Applying a 
measure of common sense, such a substantial mode of construction is not 
required for the purpose of enclosure — for example, to prevent the cows in 
the collecting yard from reaching the silage — it is required because it has to 
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retain a heavy weight of silage within the “pit”. 
 

54.  In these circumstances it was at least open to the defendant to conclude 
that as a matter of fact and degree the proposed walls, even if viewed in 
isolation, were part of a building, “a structure or erection”, to hold silage, and 
that any enclosing function was purely incidental to that primary function, or so 
slight that, as a matter of fact and degree, the construction of the walls fell more 
naturally within Class A2(2) in Part 6 [agricultural buildings] of the Order, rather 
than Class A in Part 2.  These factual issues have not been properly considered 
by the defendant.  It would appear that the defendant proceeded upon the basis 
that so long as the walls could be said to perform some enclosing function, then 
they automatically fell within Class A in Part 2.  For the reasons given above, I 
do not accept that Prengate is authority for such a mechanistic approach.  
Some walls may have a hybrid function; whether these particular walls would 
have such a function was very much a matter of fact and degree which should 
have been, but was not, addressed by the defendant, having regard to their 
particular characteristics as described above. 
 
[Italics added] 

 

 

7. I have not found any judicial consideration of these questions since Dennis. 

 

8. Applying the above reasoning to what is proposed in the present case I comment as 

follows. 

 

a. Dennis was not really a case about a structure with a dual function.  The 

sleepers had only one function - to hold silage.  Paragraph 52 and the first part 

of paragraph 54 show that they had no proper enclosing function at all.   

 

b. Not all structures which genuinely have dual functions, one being enclosure, 

fall within the GPDO.  It is necessary to ask whether the structure ‘can sensibly 

be described as a means of enclosure’, a question of fact and degree 

depending on ‘the nature of the wall’, ‘the nature of the proposed construction’, 

the location of the wall etc within the landholding and its proposed function 

within the landholding.  I think that it is sensible for the law to allow some 

flexibility on this question - although it makes it difficult to predict what 

structures will be regarded as falling within the GPDO by planning authorities.   

 

c. In Dennis it was possible that the sleepers would be part of a wider building 

operation.  This possibility does not exist in the present case.  However I do 

not consider that this point really matters: the fact that no ‘building’ will be 

involved does not mean that the problem of the dual function goes away.   
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9. Applying the reasoning in Dennis, the suggestion shown on the sketch in the present 

case would genuinely have a dual function, one being enclosure: the enclosing function 

would not be slight or incidental.  The mere existence of the second function would not 

itself be fatal.  As to whether the proposed structure could sensibly be described as a 

‘means of enclosure’, the location of the structure within the landholding would be 

consistent with it being a means of enclosure – it would replace an existing means of 

enclosure and the menage plainly needs enclosure of some kind.  Further, apart from 

the mirrored surface, the nature of the proposed construction would be that of a wall 

or a means of enclosure – indeed, seen from the rear, no-one would imagine that it 

was anything else.  On the other hand, a mirrored surface does not suggest a structure 

in the nature of a means of enclosure and mirrors are not the obvious mode of 

construction for a structure intended to prevent horses from escaping.  I can therefore 

see scope for different lawful conclusions about this.  I note that in Prengate the 

structure was sensibly described as a ‘wall’.  But what qualities does a structure have 

to have to be sensibly described as an ‘other means of enclosure’ – ie a means of 

enclosure which is neither a wall nor a fence?  If, as is clearly the case, a barrier of 

glass panels can be a means of enclosure, why is the test not capable of being satisfied 

by a barrier of mirror panels.  I can envisage a situation where mirrors are angled to 

reflect the sky, for the purpose of providing a barrier (ie a means of separation and 

therefore enclosure) which is visually pleasing.  Further, my reading of Dennis is that 

the local planning authority might have been able to decide that the sleepers would fall 

within the GPDO if it had specifically considered the method of construction (and the 

other issues identified). I would say that the structure in Dennis was less like a means 

of enclosure than what is suggested in the present case. 

  

10. I therefore think that a planning authority could lawfully decide that what is suggested 

in the present case would be permitted development.  It would be advisable to 

ascertain the view of the local planning authority before erecting the mirrors: complete 

certainty would require an application for a CLOPUD.  If an approach to the local 

planning authority is made, it would be sensible to explain the legal position as set out 

above.  
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